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JUN HE BULLETIN

On June 27, 2013, Biostime announced that its
wholly-owned subsidiary, Biostime Guangzhou,
was suspected in violation of Article 14 of the
PRC Anti-monopoly Law (the “AML”) for its
management of distributors’ and end-retailers’
sale prices, and was under the investigation of
the National Development and Reform
Commission (the “NDRC”). This investigation
of the baby formula maker drew the attention of
the public. Subsequently, in early July, the
media obtained the confirmation from the
NDRC’s Price Supervision and Antitrust
Bureau that the bureau was conducting price
antitrust investigation of several baby formula
producers, including Biostime, Dumex, Mead
Johnson, Wyeth, Abbott, Friso, etc.

On August 7, the NDRC announced the
penalty action against the baby formula
producers: Biostime shall be fined 6% of its
last-year amounts to
approximately RMB 160 million, for its severe
violation of law and failure to rectify actively;
Mead Johnson shall be fined 4% of its last-year
revenue, which amounts to approximately
RMB 200 million; Dumex, Abbott, Friso,
Fonterra each shall be fined 3% of their
last-year revenues, which amounts to
approximately RMB 4 million to RMB 170

revenue, Wwhich

Tol
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million. Wyeth, Beingmate and Meiji were
exempted from penalties because they
provided  important
investigation.

evidence in the

The aforesaid companies all proposed the
following rectification actions: (1) stopping the
unlawful acts immediately; (2) amending their
distribution agreements, sales policies and
business policies immediately in accordance of
Chinese laws; (3) rectifying their distribution
systems, providing antitrust training to
employees to ensure that employee behaviors
be in line with Chinese laws; (4) taking practical
actions to eliminate consequences of the past
violations and to provide consumers with real
benefits.

By August 19, the six companies involved in
the baby formula price monopoly, namely
Biostime, Mead Johnson, Dumex, Abbott, Friso,
Fonterra, have already submitted their fines in
the total amount of RMB 668.73 million to the
state treasury, i.e. the designated account of
the Ministry of Finance. The six companies
confirmed that they would not file
administrative reconsideration application or
administrative litigation."

! http://www.eupeople.com.cn/yw/20130702_2419.html



Similar to the NDRC'’s previous actions against
Moutai and Wuliangye, this investigation
focused on producers’ resale price
maintenance imposed on distributors, i.e.
vertical price monopoly. According to Article 14
of the AML, such restraints include fixing resale
price or minimum resale price maintenance

(“RPM”) . Since the AML took effect, there
has been much discussion over the application
of Article 14, i.e. whether the implementation of
such acts is unlawful (the “per se unlawful’
principle) or whether such implementation shall
be condemned only when it brings
anticompetitive effects under the AML (the “rule
of reason”). Moreover, the feasibility of
application of exemptions under Article 15 of
the AML to such acts is also an issue of public
concern. Although those debates have brought
no conclusion, according to the media, the
reasons why the baby formula industry invited
the NDRC’s attention and received the
penalties include: (1) the prices of the involved
products were relatively high in the Chinese
market; (2) the degree of price increase has
been significant since 20082; (3) the gross
profit margin is relatively high and the
distribution channel pushed for a high price;®
(4) although the tariff and costs were lowered,
the trend of price increase is still irreversible4,

2 http://www.eupeople.com.cn/yw/20130702_2419.html
http://money.163.com/13/0807/10/95LVI5SHB00252603.htm
1

3 See “Antitrust Investigation against Multiple Foreign Baby
Formula Brands including Dumex and Wyeth Confirmed”,
Guo Mengyi, Daily Economic News, July 2, 2013.

* The Ministry of Finance announced in December 2011 that
staring from 2012, the tariff on 730 products, including baby
formula products, would be reduced resulting in an average
tariff rate of 4.4%. (See

http://gz.ifeng.com/lvyoujingdian/detail 2012 04/12/181973 0.

shtml) .

According to public information, from the 2008 Melamine
Scandal up to now, the price increase of imported baby
formula products has been significant with an average ratio
over 60%. For the same volume of products, the prices of
several brands sold in China have been over twice as much
as the same brands sold in overseas markets. When
interviewed by the Daily Economic News, Song Liang, an
expert of dairy industry, said that the trend in price climbing

etc. Even reviewed under the rule of reason,
due to the characteristics of the dairy industry,
it is difficult to prove various potential defenses,
such as that the RPM act would not restrain
competition, it has justifications for exemption,
it would not severely restrain market
competition and may allow consumers to share
the benefits from the relevant act, etc.
Therefore, while all industries shall avoid the
violation of AML, the industries with
characteristics similar to the aforesaid should
pay particular attention to this issue.

With regard to the investigation method, this
investigation is the first time that the NDRC
conducted price antitrust investigation on the
price increase in baby formula industry,
although it took a mild approach of interview
toward such act in 2011 and 2012.° Compared
to other administrative penalties, the antitrust
punishment is more severe. The punishments
for monopoly agreement include the order to
stop unlawful conduct, confiscation of illegal
gains and a fine between 1% and 10% of the
last-year revenue.

As to current law enforcement, the AML and
relevant regulations of the NDRC (e.g. the
Anti-price-monopoly Regulation,
Anti-price-monopoly Law Enforcement
Procedures Regulation, the Regulation on

is due to consumers’ loss of confidence in domestic baby
formula and the environment in the dairy industry. “Some
baby formula makers argued that the price increase was due
to the increase in costs and the change in formulas. However,
with regard to the cost, the price of large-package baby
formula has kept dropping along with increase in global
supply of dairy products since 2012,” shown to the journalist
by Song Liang after rough calculation (see footnote 2).

> In May 2011, the NDRC’s Price Division convened the
manufactures such as Abbott, Dumex, Wyeth, Nestle, Mead
Johnson, Ausnutria to get information about the importation,
quantity, price and production of dairy products. Domestic
baby formula makers temporarily did not receive interview
notices. See:
http://www.caijing.com.cn/2011-05-09/110713099.html.

In April 2012, relevant authorities interviewed 17 industry
associations including the dairy industry association to
ensure overall stability of prices. See:
http://news.hexun.com/2012-04-12/140326289.html.



Evidence in Price-related Administrative
Penalty, etc.) have formed an initial system of
rules of price-related antitrust investigation.

As to the private parties, since major Western
countries have experienced a relatively long
history of antitrust law evolution, foreign
enterprises have usually built up a system on
how to avoid antitrust law violation and to
respond to government investigation, such as
internal training of Dos & Don’ts in relation to
antitrust law, training about Dawn Raids, etc.
Domestic enterprises need to attach more
importance to trainings on antitrust compliance
and cooperation with government investigation.
For example, according to relevant media,
since May, the NDRC'’s Price Supervision and
Antitrust Bureau has dispatched 26
investigation  teams  with  over 300
persons/times to conduct formal investigations
in relevant companies. Some companies
deliberately concealed information or provided
false information, bringing great difficulty to law
enforcement.® As shown in the NDRC penalty
decisions, the company’s cooperation with
investigation is taken into consideration when
the NDRC makes its penalty decisions. For
example, in this investigation, Wyeth,
Beingmate and Meiji were exempted from
penalty because they took initiative to report
relevant situations about their monopoly
agreements and provided important evidence
to the NDRC.’ Other relevant companies
involved in the investigation adopted measures
such as price reduction, undertaking not to
increase prices, etc.

In addition, a comprehensive training at a
company’s headquarters level to the branches
level is also important. For example, the NDRC

8 http://www.chinanews.com/gn/2013/08-07/5133697.shtml,
http://roll.sohu.com/20130808/n383646631.shtml

7 See also the Company Announcement of Beingmate:
http://finance.chinanews.com/stock/2013/08-07/5133620.sht
ml

and provincial Development and Reform
Commissions (the “DRCs”) may authorize
DRCs of a lower level to conduct the price
antitrust investigation, and there remains the
possibility of simultaneous investigations on
the company’s branches in various places by
the DRCs of different levels and in different
places. Considering that
agreements and policies involve company staff
and distributors in different places, the
company should ensure that both its
headquarters and branches acquire a sufficient
understanding of the AML, for purpose of
facilitating company compliance and
cooperation with the investigation to receive a
penalty exemption or lesser penalty.

distribution

It is worth mentioning that the vertical
monopoly agreement is always a thorny issue
because its competitive effects have two
facets.® According to Article 14 of the AML, it is
relatively easy to identify a vertical price
monopoly act. The illegality of the following
acts mentioned by the NDRC is relatively
evident: “punitive and restrictive measures
such as contract agreement, direct fine, fine in
a disguised form, rebate reduction, supply limit,
supply cessation, etc.; once downstream
operators do not sell in accordance with the
prices set by the company or with the minimum
prices maintained, they would be punished™.
But whether other non-price restrictive acts in
vertical agreements, which are not expressly
specified, would constitute an antitrust violation
as a vertical issue, merits further consideration
and judgment. For example, the Shanghai
Higher People’s Court pointed out in its

¥ See General Theory of the EU Competition Law, Xu
Guangyao, pp. 269, 273: Vertical agreements could cause
adverse effects such as increasing entry barriers, diminishing
intrabrand competition, etc.; meanwhile, however, “apart
from horizontal agreements such as price cartel, vertical
agreements usually create some positive effects, particularly
promoting non-price competition and improving services.”

? http://money.163.com/13/0807/10/95LVISHB00252603.html



appellate decision for the Rainbow v. Johnson
& Johnson case that if the manufacturer has a
strong market position in a market with
insufficient competition, distributors will have a
highly limited space for price competition after
the manufacturer takes restrictive measures
such as exclusive distribution, territorial
limitation, customer deployment, short-term

Chen Xiaohua

Guan Xiaoshu

Counsel Tel: 86-10 8519 1333
Associate Tel: 86-10 8519 2778

contractual arrangements, etc. In that case,
even if the manufacturer does not require
minimum resale price maintenance, restraining
effect on price may still occur.™
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