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The extent of protection of the patent right for
invention or utility model shall be “determined by
the terms of the claims.” Claims of a patent
delineate the boundaries of patent rights and
define the scope of patent protection. In order to
examine whether a literal infringement is within
the protected scope defined by the literal
meaning of the claims of a patent, while
determining the extent of protection defined by
the literal meaning of the claims, it is necessary
to interpret the claims, that is, to interpret the
meaning of the technical terms of the claims.

The basic rule of claim construction is that when
there is a dispute on the meaning of the
technical terms of a claim, the interpretation
should be based on the patent specification and
drawings, the statements of the applicant during
the patent application review process, as well as
the patent holder’s statement in review process
of the request for invalidation (if the situation
presents a patent invalidation review process).
Evidence for interpreting the technical terms is
called intrinsic evidence under the courts of the
United States. Only when intrinsic evidence
cannot clear up the ambiguity of the meaning of
the technical terms, extrinsic evidence is allowed
to determine the meaning of the technical terms.
Extrinsic evidence includes the explanation from
expert witness testimonies, dictionaries,
reference books and so forth. In the case where
the parties have a dispute on the meaning of a
particular technical term of a claim, the reason
for allowing extrinsic evidence to determine the
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meaning of the technical term when intrinsic
evidence fails to do so, is that the meaning of the
technical term shall be based on the patent
applicant or patentee’s own understanding and
interpretation. Such that when intrinsic evidence
can not determine the meaning of a technical
term, it should be presumed that the patent
applicant or patent owner’s understanding of the
meaning of the technical term is the general
interpretation of a person skilled in the art, thus
extrinsic evidence can be used to verify the
common interpretation of a technical term by a
person skilled in the art.

However, if there are written errors in the claims,
then how should the scope of patent protection
be determined according to the content of the
claims?

In an administrative case involving a utility
model patent invalidation proceeding, Liang
Hong (petitioner) v. Patent Reexamination Board
of SIPO and Zhanggen Song( Xing Ti Zi No.13
(2011)), the Supreme Court stated that "with
regard to obvious errors in claims of a patent,
due to the errors so 'obvious' to a person skilled
in the art where the errors can be immediately
identified after reading the claims, at the same
time, a single correct answer can be
unambiguously determined through common
technical knowledge and instructions, therefore,
a person skilled in the art is bound to determine
the technical solutions based on the single
correct answer. The existence of obvious errors
will not blur the boundaries of claims. In the



review process of a request for invalidation, if
the obvious errors in the claims are left
unchanged rather than making corrective
interpretation, due to the presence of obvious
errors, the patent will be invalidated based on
the incompliance with the provisions of Article
26.4 of the patent law, In that case, Article 26.4
of the Patent Law will result into a punishment
for writing errors in claims, thus conflicting with
the interests of patent holders on their
contribution to society, and further in contrary to
the legislative purpose of Article 26.4 of the
Patent Law. "

In the Wuxi Longsheng Cable Material Factory,
Shanghai Xisheng Cable Materials Co., Ltd.
(petitioner) vs. Xi'an Qinbang Telecom
Materials Co., Ltd., (respondent) and
Furukawa Electric ( Xi'an ) Optical
Communication Co. (original trial defendant)
patent infringement dispute case (Ming Ti Zi
No.3 (2012)), the Supreme Court stated, "the
content of a claim shall be determined
according to the claim language, combined
with the interpretation by a person ordinarily
skilled in the art after reading the description
and drawings. However, when a person
ordinarily skilled in the art can clearly identify
the related meaning embodied in the claims,
and also when the specification does not
specifically defined the terms of the claims,
then it should be the person ordinarily skilled in
the art’s own understanding of the content of
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claims, and should not deny the claim
language by following the content of the
specification, so as to achieve a substantive
result of amending the claims, which makes
the patent infringement proceeding based on
claim construction as an additional opportunity
for patent holders to amend the claims.
Otherwise, the purpose of claims, which is to
publicize and define the protection scope of a
patent, would be undermined; therefore,
improperly obtained claims by the patent
holder should not be covered by the protection
scope of the patent. Certainly, if a person
skilled in the art after reading the description
and drawings can immediately identify any
obvious errors of the terms in the claims, and
amend the terms according to the specification
and drawings clearly, directly, and
unambiguously, then the obvious errors of the
claims can be corrected according to claim
specification and drawings.”

From the above two cases, the Supreme
Court's view is that whether in the patent
invalidation review process or patent
infringement proceeding, when there exists
obvious errors in the claims, the language of
the claims containing obvious error which
defines the protection scope of the patent
should be corrected rather than left alone, and
corrective interpretation on the obvious written
errors should be made so as to define the
protection scope of the claims.

Email: wangzh@junhe.com
Email: zhangxd@junhe.com

This document is only used as a reference to provide the legal information, and shall not constitute any legal

opinions or suggestions made Jun He Law Offices.



