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Along with the implementation of the new rules
concerning Qualified Foreign Investors (the "QFI
or QFII/RQFII New Rules"), leading securities
brokers have started opening securities
borrowing and lending (SBL) credit accounts for
their QFII/RQFII clients trading in the A-share
market. While the SBL market welcomes
onboarding of QFII/RQFII clients, it is inevitable
that clients will be concerned with the legal
issues on ownership and segregation of property
concerning a SBL account. To respond these
guestions, the legal relationship between client
and broker in SBL transactions needs to be
determined. In particular, with the implementation
of the Civil Code of People’s Republic of China
(the “Civil Code”) and relevant guarantee
provisions that have resulted in multiple changes,
it is necessary to refresh and revisit our
understanding of relevant issues.

I. Considerations in Determining Whether
the Client-Broker Relationship in SBL
Transactions  Constitutes a  Trust
Relationship

There is no doubt that the client and broker
establish a securities brokerage and loan
relationship in SBL transactions. The question is
whether the counterparties establish a trust
relationship in relevant SBL transactions. Article
14 of the Administrative Measures for the
Securities Borrowing and Lending Business of
Securities Companies (the “SBL Business
Administrative Measures”) issued by the China
Securities Regulatory Commission (CSRC)
stipulate “SBL contracts shall provide that, the
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securities held in a client credit transaction
guarantee securities account and the cash
deposited in a credit transaction guarantee cash
account, both opened under the names of
securities companies, are trust properties used to
guarantee the securities companies’ claims
against clients arising out of SBL transactions”.
Similar provisions can be seen in the
Administrative Regulations for Supervision of
Securities Companies. Moreover, Article 6 of the
Necessary Terms for Securities Borrowing and
Lending Contracts released by the Securities
Association of China (SAC) provides detailed
rules on the specified trust relationship in terms
of the purpose of a trust, scope of trust property,
establishment and effectiveness of trust,
management of trust property, disposition of trust
property and termination of trust. Currently in the
market, these terms are widely adopted in SBL
contract templates (including the contract
templates used for QFII/RQFIIs) provided by
securities companies.

In judicial practice, some courts have determined
that the legal relationship between clients and
brokers in SBL transactions shall constitute a
trust relationship based on these explicit
agreements in the SBL contracts. For example,
see Shanghai Pudong New Area People’s Court
(2017) Shanghai 0115 Minchu No. 33817.

However, this determination of the client-broker
legal relationship in SBL transactions to be a trust
relationship was highly doubted in academic
circles, where the issue was raised that it
conflicts with the basic purpose and principle of



the Trust Law, namely: (i) the securities company
is not qualified to conduct trust business; (ii) it
violates the basic principle of a trust, that is “a
trustee shall deal with trust affairs in the best
interests of the beneficiaries”, and (iii) in SBL
transactions, the securities company, which is
supposed to be the trustee, only passively holds
the trust property rather than actively manages
the trust property. In this regard, some courts
denied the trust relationship between clients and
brokers in SBL transactions, for example, in the
case of Li Mou v. Company A, a dispute arising
from securities misrepresentation (one of the ten
significant financial and commercial trial cases in
the Shanghai Courts in 2017 as released by
Shanghai High People’s Court), the court
concluded that:

...this case clarified that investors, as the de
facto holders of securities, have substantive
property rights over the assets in the credit
accounts. The SBL Business Administrative
Measures define such assets as 'trust property'
with the aim of providing guarantee for the
securities companies’ claims against clients,
while such ‘trust property’ is not equivalent to the
‘trust’ under the Trust Law and does not directly
apply the basic rules of the Trust Law.

Based on our observations of the above judicial
practice, despite the CSRC determination, the
possibility cannot be ruled out that the
client-broker legal relationship in  SBL
transactions may not be determined to be a trust
relationship and therefore relevant principles and
rules under the Trust Law are inapplicable.

II. Considerations in Determining Whether
the Credit Guarantee Arrangement under
SBL Transactions  Constitutes an
Assignment Guarantee Under the Civil
Code

According to the SBL Business Administrative
Measures and the Necessary Terms for
Securities Borrowing and Lending

Contracts,securities and cash in the SBL credit
accounts are collateral for securing securities
companies’ claims against clients arising from
SBL transactions. When the SBL pilot was first
introduced to the market, both the publicity of
security interests and the procedures for
disposing security interests established under the
then Guarantee Law and the Property Law were
inefficient and fell short of the “timeliness”
demand of SBL transactions, hence, subject to
the old legal framework of security interest, the
CSRC had no better choice but to define the
credit guarantee arrangement under SBL
transactions as a trust, after taking into account
the interests of each party as well as other
considerations, i.e., on one hand, securities
companies are prohibited from embezzling or
misappropriating any securities or cash in the
credit accounts; on the other hand, while aiming
to secure the securities company’s priority on the
compensation value of the securities and cash,
the conflict between the timeliness of securities
transactions and the inconvenience for creating
security interests needs to be addressed.

Article 388 of the Civil Code recognizes the
validity of other atypical guarantee contracts that
function as guarantees for the first time, which
provides the groundwork for exploring the legal
relationships for SBL credit guarantee
arrangements based on the new legal framework
of security interests. Article 68 of the
Interpretation of the Supreme People's Court on
the Application of the Guarantee Rules in the
Civil Code of the People's Republic of China (the
"Interpretation on Guarantee Rules") stipulates
that:

...where the debtor or any third party reaches an
agreement with the creditor to superficially
transfer property ownership to the creditor, so
that the creditor has the right to convert the
property into money, or to satisfy its rights with
the proceeds from auction or sale of the property
when the debtor is in default, the People's Court



shall confirm the validity of such an agreement;
where the aforementioned parties have
completed the statute publicity formalities with
respect to the change in ownership of the
property, the creditor then claims priority on the
compensation value of the property with
reference to and in accordance with relevant
provisions in the Civil Code regarding security
interests when the debtor is in default, the
People's Court shall grant such a claim.

According to the Understanding and Application
of Interpretation on the Application of Guarantee
Rules in the Civil Code (the "Understanding and
Application of Guarantee Rules") written by the
Supreme People's Court, Article 68 of the
Interpretation on Guarantee Rules specifies a
typical form of Assignment Guarantee. An
Assignment Guarantee (also known as the Trust
Guarantee) have the following characteristics: (i)
when setting up an Assignment Guarantee, the
guarantor needs to temporarily transfer the
ownership of property to the creditor so that the
creditor becomes the nominal owner of the
property; (ii) to enable the guarantor to continue
to use the property, the creditor often enters into
a separate rent or lease agreement with the
guarantor so that the guarantor may use such
property; (iii) the creditor shall return the
ownership of the property to the guarantor after
the debtor pays the debts; (iv) if the debtor fails to
pay the debts, the ownership of property does
not automatically goes to the creditor, rather, the
value of the property must be liquidated.

According to the SBL Business Administrative
Measures and the Necessary Terms for
Securities Borrowing and Lending Contracts, the
cash and securities used to secure the debts
arising out of SBL transactions are deposited by
clients in the client credit transaction guarantee
cash accounts and the client credit transaction
guarantee securities accounts opened under the
names of the securities companies, and the
securities companies are the nominal holders of

such cash and securities, i.e., the collateral.
Throughout the term of SBL transactions, clients
have the right to instruct securities companies to
trade securities, and after paying off the debts
arising out of SBL transactions, are entitled to
request the securities companies to deliver the
remaining part of the collateral. If the clients fail
to provide enough collateral in a timely manner or
fail to repay the debts in other forms arising out of
SBL transactions, the securities companies have
the right to forcibly close the transaction and
dispose of the collateral, and the proceeds of
such a disposition shall first be used to repay the
debts owed by the clients to the securities
companies. In this regard, it can be inferred that
the SBL credit guarantee arrangement conforms
to the elements of an Assignment Guarantee
under the Civil Code.

In judicial practice, early before the official
implementation of the Civil Code, some courts
held that the credit guarantee arrangement under
SBL transactions shall constitute an Assignment
Guarantee. For example, see (2018) Jiangxi
0103 Minchu No.2921.

Our Observations

Although the relevant regulations and rules of the
CSRC and SAC provide that the SBL credit
guarantee arrangement constitutes a trust
relationship between the counterparties of SBL
transactions, we have observed different
opinions in judicial practice and we tend to
believe that it may be improper to apply the law
of trust for determination of ownership and
segregation of property in the SBL credit
accounts. Under the brand-new legal system of
the Civil Code and relevant guarantee laws, the
SBL credit guarantee arrangement should be
determined as an Assignment Guarantee
pursuant to the Civil Code, and we note that
some courts have already made the same
determination. We hope that the judicial practice
in post-Civil Code era will further clarify and unify



the views to mitigate the uncertainty arising from We will continue to monitor these issues and
the relevant legal issues. keep our client appraised of important
developments.
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L This Client Briefing is excerpted from Legal Relationships of Collateral Concerning Securities Borrowing and Lending Business — Reviewed from a Civil
Code Perspective, an article written by Jay Zhu, a partner at JunHe LLP.


http://www.junhe.com/

— B
7 e G AR

b (AR B R &% 5Eok
MUK #5538 58 N UE SR A R # 08  BR M) ISt
% Fk SR M S 468 QFIVRQFIN & AL T A
JBe T 3w Rl A I T . AR ALY AE 5 T
SR F A R, A5 2 5 $HARIK 7 A 7= 1) )
JE -~ WO PR S ) 52 B T BN T AR
ST, T (R B I A ) e T S AL 5 WU 2
MPEER R 75 (RIEHR) RARMEARHE R
IEAGEATHRE SN, AT AE AL 2 =55 8 1%
g, Al RS,

—. BBERFZG T REBILT BHERA

R LR A Gy fE s, B IR A FE Z e
TERUEFA A (EPREER R, X ARTEEER . R
FHE 2 GIEFRA R R BT R 55 B B ML) CRFR
“OkFEEIMNEY BTHIURRHE, v
GFN M2 58, UEFFA TR E A SRRk
FIN TR 5 R A5 A8 50 40 AR B8 0 7 9 I
&, NARARAIE SR 2 =] Rl R 5% Rk 5 B A 6 P AL
B =7, CIEFA A IS B A1) WA 2L
g o 1A EE SR 2 AT (R RS A A 2
A BN, PHEEMNETEH M. B R

VOGEHARMEEAN) BHTS4& B USRI P
AN P B G ARLRIT B BE OB T 7 IESR A ST AT
SR P RORK T A ISR B B

2 (MBS S RLE RN BAK ORI EmL AR 0

BIERA, AfWR: () FEEKN. FI7 RS RIES CEFRli
HESEHIESR, R A RS SN 4 RS AN Rl 73S P 5 4 s B 4 DA
Fe RS G WESRP AN DS 207, BOLULZTT SR
W75 77 83z N DAEEGR 277 % FJ7 AR B2 R 2 680 H g
BB FE. (2D (FHEMEE . EREFEM P RaE R F Tt 275
U A R R PE MR BAEGRIESRIK S A AR AR E LS
TR EIK” WAHRIRIES M B G, BARGAMBE LL 2T “iEsF

N

EXE

JUNHE

20214E3 H 26 H

BRI AR SFE =S FHM 71
Wby ABFERIZE 2 AN YERE X IR E I P E R
RIEH TVEAIRLE . BRI LES A R A Rk
Bk AR CEERERT QFI/RQFN HIfRA), H
AWARA LR EFERRIIA TR

BT Rl vt A & R AT R AR L) e, mVESLER
W AR BN E R S W UG FER R,
T b3 T AR B XN IREBRAE (2017) 97 0115 KA
33817 FEFIAE: IR BE 2 @ (R
28 Ry AR PR E 4558 W 7= B T 15
FER AR, T Hoghmh Bt gl 5 1 B AR E AT T 4

2

JE o

SR, ATRMEFER RN E MBI A2 BE 2
Fse, BIYCNIZENEE T EAR SR B AR, &
TE S (D IEFARBCE NFEFDL 15
B (2) HH IR 25 o N\ A B KM i A0 2
BERRFFHEAGIER, (3 ERERRFZHT,
VERZFENINIESR 2 7 IF AR AT B B, 1A

AFEFUEHAZ GARAESRR R ” M “UEZR A R % 5 I SR BT
S SEhRE RN EEE A (5D EIEMARSLAAAL. B R 2Ry
BATEFZ AR, BT “UERA % S A SRR K

F17OR SR A RN R PR A S AR KT A RIS AN BE ik
FERIEFTIROL . FEOL A AEFRENH . (D FRM& SR, -
REFEMT th ZT7 A ZFEALUE CHA2 R, 5H . 2005
fl B A BT, A2 TR TT R B BB, () (4T
WF=IAL sy . 27 A EFRMP IHAORAES, 7 AT (S B UL
B FRITEIR R RSG5 5, AR LTS R R G M

15 ARAZ WA AR BB AR BHE R B R (51551, 205 A BURHL
SR, X LRGSR, Ay SRS T
TR CIs g5 . (8 fEIEMZat. BRI TE4RRME S, 1§
e T B R 655 IR B RS, WIOTRLATT RS AR
AR GHEESIK 7 WU AR B P E R SRR W
AL RIS AN BE A DXt 277 B 6 55 B PR AR ELAT AR, [RIIN R 280
T ZIEFER R BATE L.



FEVE A E PR ™ . FE SR B R A VR R
TEBIERRRENE, BRI R A A UESR R R
BRIEUG E (2R BT RN RIER KA
2017 4 _LIREI e G R 2 ORI RS ), ik
6 E S 2512 SR A U R ) A SR 4 SR
B 7R BE AR K SEBa RN, S K
B SRR RN FE (RS 24 7 il
T 558 BRI R AR P A B e N A5
WM™, HEET NIESR A R FGAEEHHER, B
AERT (EHEE) LRMET, AEREREIEN
SEARN 7. ik, BMERSREIER ST e,
R B 25 AR AR EE AN RE R e M N MR HE
KR, HMAREREN (FFEE) MSHNHX
o

=, BERMSRHE MBI (RIER) BRT
ik 5 AELR

Ok 55 & BIMED e RbBE RS & TRl 2 25 50
AR S 2 SR s, A5 P o (R 58 < A IE 27 2
UAH GRAEZR 23 7] X5 2 7 F) i 5% k2 ot AL AT HELOR ) o
(BAERD B Al L 5 3 R I, CHRERIED BASL (AL
) T BN E EORMIBUE A7 KAk 3 R 5 7 THT
e LAY AL il R Rl A58 S B PR R E TR 2. DR,
IF M2 5 il BF i 5 52 5 5 Mk DN R SE TR U AR R OR
A, A T 2 R AR SR SR AL 5 U7
(R e, BI—J7 A o VRIESR 2 AR o5 s 4R O)
WP NI BE e BRAIE S, 55— 5 T U AE PR Pl o5 24 W)
MRS S AU AT SE N, Suli IR 58 5 1) e
PES L ORYIBCBE L I AMESE L2 TR 53

Mk (R 58 388 4By IRTEVARZMIA
AT AR R A AR RE A AR S R E AR R 2
XA TR ORYBGE AR SE T MR R B8 i 5545 FH 4H
TRAOLEIBOE T3t (R NGB Tam (e
NIRICHE ) A RAH ORI R fRRE) (AR
CHEORBIBEMRREY ") 75+ )\ HE: “ s N
= NS BN LE R M X e i B4

3 PR, (VR ZIEHEPEMT () S TIEND),
CRITHIED”

T B AABEATEIGS, GO BOS I 3
PresE DR ARSEZI P BT sk e i 55 1,
NIEBEN HINEZ L EA . JFN L 5E Y
PRSI AR, B A BATEHI6SS, i
NI SR 2 W8 R Sk TRV B A e 1204
PAILSE SR, NRIEBER T30 7. IR R AR
RS CORT R AT S 1 DR A 5 11 g
) MEMEEH) CRR “CEREEER5E
YD, EdPlE i S HEEN BRI, it
R OFONEIEE S A WE O H—,
FEBOEIX—ABLRIT, SRR N TR b 94 BT A B I
FAbZa N, BN BOIE S BT N 55,
AT LR AN PRRFXHB GRS MDA 22, AL
AR SRR s ST & R, il
RN =, 655 NEATHS5 A,
BN RLR BRI ARG 250U, fE6 55 AR L
ARSI, NI ASE Z 2R A8 LR AR 1 4 B
AR TRBATIER . 4

Wil QEFERINEY & (RS R F0 &
SFAK) WIAHRRE, FTHHORER BT R 52 5 5 55 1
B UESR A % A TSR A F A R IR
BRI GHERERIK . %5 A S H AR
Jr AESRAFINA RN . BRI AL 5 W1,
TP BABER U A A AT IE SR KL 5 . B
IR IR 655 )5, W SKIETR A 7 23S A A
Y. 207 RIS R RV B BIR 20 b B2
LIRSS, UESR o w A BCR BRG] S f i, Xt
Mnb % 7SI Y I N (0 F T & SV A e e
MEFR AR 6% . N ERMEE, BiERIE
AN RS (RIESR) T TR SHEAKE
iR

mlvEsEEkh, RE (RaEH) IERGESTRT,
A IAPEBN R G R 1 E AL Gk s
H{E. WIfE (2018) #% 0103 &) 2921 S,
HEBCAN: “MIEZAFE &K BH00% =

b OBEEARIERE MOC MK REESE SO (<TG R
A RAR LRI RES B SIE D), CNIRFNED) 2021 455 4 3.



T=%. a1k BET\RAE, AN
AR ST R B RR. R AL SRR, [ A =] 58 1)~
R LIS R R I - - AR BRI X Ao
RS R AL e 5 v, RASR R A v, AT
S, RN FRBRCR 5 24, fRIEREE. RS,
FAEHAE RN, AR A S BT ZIE /)
Feait EYCAMEE SRS Z AR

= (REBEERERTHRESHEREER
TR RS 5

CHEORA BEfRRE) 25-CH 2 M€ T BAL R 1TIR
UEEIK T FHRARFIEE . BATIADY, EIRAL BRI
HORYIR I LA S5 T2 1K AN, (HIEH]
CRIEIL) PR RN IR e B T3 A — s FRehs

5T, (RGIARIL) FHLRAR AN I ORAUE S ] B
ORI EIR TR W R e R ST, T
RIS SRR B R AR SIS B R IESE . AN (HELER I
FERRSIED) FHAAHOGRIRE , CHRORAI B RE)
GG SRE 0 DRAIE S 101 B2 N J T — Al S AR
B . BT (RiEM) BN E N+ =602
BRI E LA B EE 5 1T SR 20 B o AT N A
IR LA SEAF 45 7 WK T AR 223 B e 45 AL
EACHT, XL E CA WAL T A AR R

35, PRUEEAE DRI B S B
YRR et . BAR CHELRHIEEMRRE) 28-L1 2 E

T AORUE IR AT B AN M PH AR AL 2, (HAA
A FREFIBIRTE , DRAESREFEEI TN 2 53 iR
AR (s 2 R BH BB PR R
IR IR AR o (H MR B R 52 5 IS RORE
BN FIZ)E TR RDIE 15 b 53 Al s 5 55 2 18] A
R AERFEORLEB], (BRI OE R T 21
TABFIK A BB < SR FR O B, AR R
LG & A RZERTEOLR, BB AC 5 i
FEANR T RE SR RS2 By o BRI, AEANWTEEAT
EFFAE S TGRS AR R B8 7 T A5 AR L3 AN 7
FEBE G ANIESR 2 [A) 7 4, FHORYIAE LR KRR 2 1L
X5 CRLRA AR 0V 10 DR 8 sk 0T Bl M
AR RRNES

ik, JATADY, BAMEN 2 DL EIEZR L
B2 (KIAR S SR AR D9 Rk B3 73 22 5y (1 AE DR ) 42
HENZEQB TEFLRAR, HAEL R A
AFFNGE, #oeaiEM (TR A W
5 I PO 7= VA g s T 7 i ST P55 ) AT RE A 2k
bt £ (RIEIL) SAHRAH R I 28 iR &R T
Rl % R 2 5 B 1A 5 T AEL R AL A I =24 B 98 B A 52 N
(RE) BRIk 508, HmER B oA R
AINE . FATHIFF G (IRIEH) AR )V S
REMS 1 — 0 WA JF 48— 0 1% ) R A TR DL R AIRAR G
TR )RR AN E 1



KEE Atk HiE: 862122086252  HEAHAE: zhujy@junhe.com

AN S5 B B R A SCHIEAT P B3 AR R S RS 55 BT AT v i B . AR SRS S 2R, B oG
VEF A B 7P www. junhe.com” B A TS AT AR /55 5 JUNHE_LegalUpdates” .



http://www.junhe.com/

